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IF JUDICIARY ACT OF 1789 HAD CALLED 
THE TRANSFERENCE OF A CASE TO 
THE FEDERAL COURT “CHANGE OF 
VENUE” INSTEAD OF “REMOVAL OF A 
CAUSE,” WHAT WOULD HAVE BEEN 
THE RESULT? 





The venue of a case is the county or dis- 
trict in which an action is brought for trial. 
Burrill has said that “to change the venue 
is to direct the trial to be had in-a different 
county from that where the venue is laid.” 
‘ It is familiar that such change need not 
be confined to counties or districts in which 
the venue might have been properly laid, 
but it will scarcely be said that it would be 
a misapplication of the phrase “change of 
venue” where a trial is directed to be had 
in another court than where the venue is 
laid, if the venue might have been properly 
laid in such other county in the first in- 
stance. 

By reason of Section 2 of Article III, of 
the federal constitution, which extends the 
judicial power of the United States to con- 
troversies between citizens of different 
states, these controversies afford, under ap- 
propriate legislation, the privilege of an al- 
ternative in the laying of venue; that is to 
say, it may be laid in a county of a state 
or in a district of the United States. It is 
provided that the former may be converted 
into the latter, but not vice versa. 

What, we may ask, is the more natural, 
ordinary expression to apply to such a 
transfer—removal of cause or change of 
venue? Where, as from one county to an- 
other, there is a change of venue the cause 
is removed, just as effectively as where it 
may go from a state, to a federal court. 
The court of original venue loses it from 
its docket and jurisdiction as completely in 
the one case as the other, If this is true, 
there seems nothing in the constitutional 
provision that calls for the coinage of a 
phrase not covered by common law lan- 
guage. 





“Change of venue’ had and has a well- 
defined meaning, which excludes, beyond 
the peradventure of a doubt, all thought 
about a different law or a different ad- 
ministration of law, for the reason that the 
statute about change of venue is that of the 
sovereignty to which all the courts in the 
round of the change belong. 

The federal statute, however, is opera- 
tive on the court of another sovereignty, — 
subordinate in this particular, and calls up- 
on that court to cancel the original venue 
because a new venue has been substituted 
for the old. 

But, if the federal court does nothing 
more than this, is it not proper nomencla- 
ture to designate the transference ‘“‘a change 
of venue?” 

Long after the adoption of the Act of 
1789, Chief Justice Marshall and other jus- 
tices of the Supreme Court declared that 
the only purpose of extending the judicial 
power of the United States to controversies 
between citizens of different states was to 
secure impartiality, not judicial infallibility, 
in the administration of state laws appli- 
cable to such controversies. See Bank v. 
Deveaux, 5 Cr. 61; Martin v. Hunter, 11 
Wheat. 304; Fullerton v. Bank, 1 Pet. 604; 
Lane v. Vick, 3 How. 464, and Pease v. 
Peck, 18 How. 595. If such was the only 
purpose, there seems no reason for saying 
that “removal of a cause” means anything 
more than effecting “a change of venue.” 

With, however, the definite meaning at- 
taching to the phrase ‘“‘change of venue,” 
does it not seem probable that the evolution 
in federal construction of state law, inde- 
pendently of state courts, would not have 
taken on the headway with increasing mo- 
mentum, it has taken on had the judiciary 
act used the phrase instead of calling the 
transference the “removal of a cause?” 

There is in the latter designation the im- 
plication of a command from a superior to 
an inferior, as if the public welfare called 
for the transference of a cause, when it is 
apparent that a litigant is merely given a 
privilege of transfer, just as in an ordinary 
change of venue. 

If the Act of 1789 had called the exer- 
cise of the privilege the obtaining of a 
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change of venue, it would have been so 
easy and natural to have advanced to a sec- 
ond proposition and that would have been, 
that the court of the new venue, having 
executed its function in the giving of an 1m- 
partial trial, should report its judgment to 
the court of original venue because in an- 
other sovereignty, and let it there become 
its judgment, to be proceeded upon in all 
respects as if it had rendered it. 


In this way the non-resident would have 
gotten fully what the constitution guaran- 
teed, that is to say, the adjudication of his 
controversy through the judicial power of 
the United States. That duty performed, 
the emergent exercise of the power becomes 
functus officio, and what follows thereafter 
is Of no interest to the incidental tribunal. 

The next thought, which would naturally 
have suggested itself to the framers of the 
Act of 1789, would have been: What right 
of appeal should exist as to adjudication of 
such a controversy in the court of the new 
venue? We think that the conclusive an- 
swer to this question would have been: the 
same right of appeal, no more and no less. 
than if the cause had acquired no new 
venue. 


Certainly the non-resident was not in- 
tended to be given any advantage over the 
resident and the latter was not to be de- 
prived of any right when carried, against 
his will, into the court of the new venue. 
If appeal is not granted in the old court, he 
might wish it should not be allowed in the 
new, and conversely, if granted in the old, 
he might prefer it should not-be denied in 
the new. If he may rightly object for 
either of the above reasons, may he not also 
object as to the conditions of appeal being 


either more or less onerous ? 


l‘urthermore, as the constitution merely 
guarantees an impartial trial and a judg- 
ment rendered in such a trial in the state 
court+«is appealable only, except for some 
federal question decided adversely to appel- 
lant, to anogher state court, why may he not 
demand, that the judgment rendered in the 
court of the new venue be appealable only 
to the same court? 





All of these conclusions would seem to 
us to follow in easy naturalness, if the 
transfer of a cause were called “a change of 
venue,” but, if it is that and nothing more, 
why should they not be applied? 


If at the beginning the framers of the 
Act of 1789 had pursued and approved this 
line of reasoning, the history of federal 
jurisprudence would have been vastly dif- 
ferent from what it has been. 
by its highest courts would have controlled 
absolutely the interpretation of its own 


Each state | 


laws. All of what has been promulgated in | 


federal decision as to federal 
courts being courts of co-ordinate and in- 
dependent jurisdiction would never have 
seen the light of day. The federal circuit 
courts would have been conducted as state 
courts, deciding strictly upon the asserted 
rights of individuals under one set of laws, 
instead of taking upon themselves the as- 
pect and power to establish an imperium in 
imperio respectively in each state. 

If this is an evil—and that it is, is largely 
felt—Congress has the power to declare 
that the transference of a cause from a 
state court is nothing more than a change 
of venue, for the single purpose of securing 
for it one impartial trial, with errors of law 
therein to be corrected by the same appel- 
late tribunal to which it could otherwise be 
taken. 


Appeal is not a constitutional right, with 9% 
special exceptions, either under state or | 
federal law, and it seems derogatory to the’ 


dignity of states, when the point has been 
passed, where prejudice or partiality might 
affect a non-resident in the determination 
of questions of fact, that he should remain 
bevond the jurisdiction of state courts to 
declare its law as affecting his rights. To 
say otherwise, looks like an invidious inter- 
pretation, which cannot be supposed to have 
existed in the minds of the framers of the 
Constitution. If, however, such did exist, 
because there were warring states coming 
to a compromise in the adoption of our Con- 
stitution, the ancient fear that state courts 
might twist the law in favor of its own 
citizens, has come to be too absurd to have 
the countenance of legislation in its favor. 


and state | 
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NOTES OF IMPORTANT DECISIONS 





REMOVAL OF CAUSES, WHERE CON- 


TROVERSY IS NOT SEPARABLE WAIVER 
BY PARTIES WILL NOT PREVENT CIR- 
CUIT OR APPEALS COURT FROM REMAND- 
ING, OF ITS: OWN MOTION, FOR WANT OF 
JURISDICTION.—In 72 Cent. L. J. pages 281 
and 297 we have, been considering the ques- 
tions of mandamus to remand and waiver of 
jurisdiction in causes removed from a state 
to a federal court. 

In considering at the former page supra, the 
recent case ex parte Harding, 31 Sup. Ct. 324, 
in which the Chief Justice discusses an ap- 
parent inconsistency of ruling on the question 
whether mandamus lies to review an adverse 
ruling on a motion to remand, he refers to re 
Moore 209 U. S. 490, as-holding “that as there 
was diversity of citizenship there was general 
jurisdiction in the circuit court, and that the 
objection that neither party resided in the dis- 
trict was a matter susceptible of being waived 
by the parties and that such waiver had taken 
place.” 

At the latter page supra of Cent. L. J. we 
discussed this distinction thus above _ indi- 
cated and quoted from the dissent of Chief 
Justice Fuller in the case of re Moore, supra. 

In Chicago, Burlington & Quincy Ry. v. Wil- 
lard handed down on April 10th, 1911, and not 
yet reported, it is held, that if a controversy 
is not separable, waiver is just as ineffectual to 
confer jurisdiction as where there is no diver- 
sity of citizenship. 

It is to be observed, that diversity of citi- 
zenship is the constitutional requirement of 
jurisdiction, while that a controversy shall be 
separable is a statutory limitation upon the 
circuit court being given jurisdiction. In non- 
separable cases no circuit court, in effect says 
the statute, shall exercise jurisdiction. 

The statute also puts a limitation on circuit 
courts in diversity of citizenship by specifying 
the particular circuit court which shall exer- 
cise jurisdiction resolvable upon a question of 
residence of plaintiff or defendant. This, how- 
ever, is not deemed to prevent waiver, because 
there is general jurisdiction in diversity of 
citizenship. So there is this general jurisdic- 
tion or may be, where the controversy is not 
separable. That is to say, the only test of 
general jurisdiction is diversity of citizenship, 
but its exercise is restricted by statute in the 
one case to particular courts, in the other by 
a contractual feature of the controversy. Eith- 
er is subject to statutory modification or regu- 
lation. Personally the writer does not believe 
for reasons expressed at the latter page supra 





of Central L. J. in waiver being effectual in 
either case, but if there may be waiver in re- 
spect to the district in which the suit is 
brought, merely because this suit could be 
brought in one of two districts only, so diver- 
sity of citizenship existing in a nonseparable 
controversy, the same statutory regulation 
ought to be waivable. We think it is not true, 
that a circuit court, exercising jurisdiction in 
diversity of citizenship is a court of general 
jurisdiction. To say the judicial power of the 
United States extends to controversies between 
citizens of different states does not, ex vi 
termini, import any such thing. The reason 
for the extension of such power qualifies its 
nature. Our views as to this are given onthe 
editorial page of this issue. 





MILITIA—ACTS OF MEMBERS _ PER- 
FORMED IN THE COURSE OF MILITARY 
DUTY SUBJECTING THEM TO CIVIL LIA- 
BILITY.—A very elaborate and _ interesting 
discussion by Kentucky Court of Appeals of 
the civil liability of a militiaman for an ar- 
rest is found in the cace of F.ank v. Smith, 
134 S. W. 484. 


The facts show that the Governor of the 
State cal..d the’ Kentucky State Guards into 
active service to suppress disorderly “night- 
riders;’ that the major of a regiment. noti- 
fied one of the compary captains that a move- 
ment or raid by such “nightriders” was ex- 
pected in his neighborhood and directed him 
to detail men from his compa.iy to prevent 
trouble from such movement or raid. Frank, 
a sergeant in command of a squad was di- 
rected to halt men on the night of the ex- 
pected raid, travelling on the highways; seek 
explanation of their traveling at late hours; 
search them if deemed necessary and if found 
carrying concealed weapons, arrest and bring 
tnem into camp, so they could be turned over 
to the civil authorities. This detail found 
Smith and five others and, halting and search- 
ing them and their buggies, found in Smith’s 
buggy and in that of one other _ pistols. 
Smith and this one were arrested and carried 
to the camp and the other three were per- 
mitted to proceed. Smith sued for false ar- 
rest and obtained judgment which was af- 
firmed. : 


The court disagrees with the cases Re 
Moyer, 35 Colo. 159, 85 Pac. 190, 12 L. R. A. 
(U. S.) 979, 117 Am. St. Rep. 189 and Com. v. 
Shortall, 206 Pa. 165, 55 Atl. 952, 98 Am. St. 
Rep. 759, which decided, in effect, that a call 
by the Governor under his constitutional 
power was to suspend the civil law in behalf 
of military orders. . The Pennsylvania cases 
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stated broadly that: “Martial law exists when- 
ever the military arm of the government is 
called into service to suppress disorder, and 
restore the public peace.” 

The Kentucky court said: “The views con- 
cerning these questions presented in argu- 
ment are widely separated. To restate 
them: One is that the soldier engaged in 
active service should be treated as a priv- 
ate citizen, with no more authority than such 
a citizen to make an arrest, suppress dis- 
order, or prevent crime. The other is that 
the military forces of the state when called 
into active service have the right to take such 
action as in the judgment of the command- 
ing officer may be necessary to control the 
situation, and the right to act in obedience 
to orders received through regular military 
channels, and that when so acting they are 
not amenable in the civil or criminal courts 
for executing any reasonable orders received 
from a commanding officer. In our opinion, 
each of these positions is open to serious ob- 
jection. One gives too much power to the 
military; the other, not enough. One makes 
the soldier a mere figurehead, the other a 
machine to do the bidding of his superior. If 
we are not permitted to look to the common 
law for the authority of the private citizen 
to assist in suppressing disorder and restoring 
peace, and must be confined as insisted by 
counsel to the statute law of the state, the 
only authority given in this respect is found 
in section 37 of the Criminal Code of Practice, 
providing that ‘a private citizen may make 
an arrest when he has reasonable grounds for 
believing that the person arrested has com- 
mitted a felony,” and in section 38 providing 
that a magistrate or judge may order a priv- 
ate person to arrest any one committing a 
public offense in his presence. It must be 
manifest that if this is the limit‘ of his au- 
thority, and that the soldier has no more, it 
would be a useless thing to call out the mil- 
itia to aid the civil authorities in suppressing 
disorder or restoring peace, unless they were 
placed under the control of the mayor or mar- 
shal of the city, or sheriff or jailer of the 
county, into which they were ordered to go.” 
, After thus speaking, however, the court ap- 
pears to give us to understand that it does 
not intend to decide the question of what 
might be done where disorder is threatening 
to overturn government. 

The court says: “It needs no argument to 
demonstrate that, if the power of the soldier 
is no greater than that of the private citizen, 
the law creating and sustaining the state mil- 
itia had better be abolished.” 

Its conclusion seems tobe that while a “sol- 
dier is amenable to the civil authorities for his 





acts in violation of law,” yet he “runs little 
risk in obeying any order which a man of com- 
mon sense would regard as warranted under 
the circumstances.” 

Then the court says it is little concerned 
with the question: “Whether the military law 
can punish him or not for disobedience of an 
order that if executed would involve him in 
civil or criminal liability,” but it is involved in 
the case to say if obedience in this case does 
involve a civil liability. 


Then the court holds “if the soldier does 
only what a peace officer does,” then he is en- 
titled to the same immunity and no more. It 
was held that as Smith had done no act for 
which a peace officer could have arrested him, 
Franks was held liable. 


It seems to us that the militiaman takes an 
extraordinary risk. On the one hand obedi- 
ence may subject him to criminal or civil lia- 
bility; on the other hand, disobedience may 
incur military punishment. The Kentucky 
court seems not to have proposed a happy 
solution of things. A peace officer acts on his 
personal responsibility, undictated to by an- 
other. A militiaman must act under orders 
and it seems a farce as regards military ef- 
ficiency, if he may question his orders. The 
Governor has the right to declare when need 
arises for the militia to be ‘called out. The 
militia may thwart the purpose of the call by 
refusing to obey orders issued according to 
military practice. 








THE IDENTIFICATION OF A MARK. 





Judges and lawyers have long been 
wrestling with two questions which still 
seem to be not clearly understood. In their 
efforts to determine them, they have often 
waxed so warm as to lose their mental 
equipose, the results being the perpetration 
of absurdities and the making of arbitrary 
and unjust rulings. 

The two questions can be stated and an- 
swered epigrammatically, as follows: 

©. When is a Mark not a Mark? A. 
When it is a Writing. 

QO. When is an Expert witness not an 
Expert witness? A. When he is testifying 
to Facts. 

For the present purposes, “Mark” is to 
be taken as meaning a character made by 
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an inked pen operated by a human hand, 
and consisting of a single straight stroke, 
or of two or more disconnected straight 
parallel strokes, or of two straight strokes 
crossing each other, “Expert witness,” on 
the other hand, is to be taken as meaning 
a person who has been admitted to testify 
as one specially skilled in the examination 
of questioned documents, including, of 
course, writings. 


Let us consider the “Expert Witness” 
question first, and inquire as to the real 
character of his testimony. 


It is universally conceded that when an 
expert testifies to an opinion entertained by 
himself regarding the matter before the 
court, he testifies strictly and solely as an 
expert; his opinion is only receivable as an 
aid to the jury, who may, if they choose, 
arbitrarily repudiate it altogether and sub- 
stitute their own absolutely unskilled judg- 
ment for it. But this status exists only in 
so far as the witness is actually testifying 
to an opinion, 

It is also settled that an expert can only 
testify to an opinion which is based upon 
facts in evidence, or which will be put in 
evidence, in the case, and it is very properly 
held that all the facts upon which his opin- 
ion rests, should be before the court. Now 
when it comes to a case of disputed writing, 
the foundation facts are the writings them- 
selves; and these foundation facts contain 
within themselves a multitude of other ab- 
solutely controlling facts. The foundation 
facts—i. e., the writings themselves—are 
visible to the court and jury, and many of 
the other facts contained therein—e. g., 
characteristics of the writings—are also 
likewise visible; yet nevertheless an expert 
witness may himself always testify to those 
facts if he is basing any opinion upon them; 
and. in so far as he is so testifying to those 
facts, he is testifying not strictly as an ex- 
pert, but just like an ordinary witness, and 
with the same degree of responsibility, and 
the jury is not at liberty arbitrarily to dis- 
regard such evidence given by him. 


If therefore the expert can thus testify 
to certain of the facts contained in the 





writings themselves, and which the court 
and the jury can see for themselves, when 
their attention is directed thereto, then it 
necessarily follows that such expert not 
only can, but must, go further, and testify 
to all of the facts contained in the writings 
(if he would base an opinion on them) even 
though many of those facts be such that 
neither court nor jury would have either the 
ability to ascertain them or the power to 
see them, for themselves. While the expert 
still is describing facts existing in the writ- 
ings, he is still testifying as an ordinary wit- 
ness to those facts, and the jury must so 
treat his testimony; and it is while he is 
actually doing this, that this expert witness 
is legally not an expert witness, although 
he may have been called and qualified as 
such. An every-day instance of such a con- 
dition is found in the numerous cases where 
a question is to be determined involving the 
composition of a given substance, The sub- 
stance in question may be actually before 
the court and jury, yet they must rely on 
an analysis of it made by some competent 
person, who then testifies as to its compo- 
nent parts as a skilled witness, but not as 
a technical expert witness. So long as this 
witness is telling of the things he discov- 
ered in the substance in question, he is testi- 
fying to facts, and these facts must be ac- 
cepted and treated like all other facts in 
the case; but if the same witness thereupon 
expresses an opinion based upon those facts 
(as, that the particular substance had been 
part of a piece or batch of similar sub- 
stance), then he would to that extent be 
testifying to merely an opinion, and as a 
technical expert witness. 


It would seem clear, therefore, that the 
kind of expert witness to which this paper 
is limited, may—and generally does—tes- 
tify in a dual evidential capacity, viz.,—as 
an ordinary (though skilled) witness to 
facts, and as a strictly expert witness to 
opinions, The responsibility attached to 
his testimony is likewise of a two-fold char- 
acter, and the proper weight should ac- 
cordingly be given to each part. If these 
distinctions were more generally observed, 
the ends of justice would be greatly ad- 
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vanced, both as to litigants and as to wit- 
nesses, for there would be less of an atmos- 
phere of ignorant prejudice; and more of an 
air of calm reason in our court-rooms. 


In those jurisdictions where it is held 
that expert testimony can only be received 
as corroborative of other testimony, the 
recognition of the foregoing distinction 
would also be found of very great advan- 
tage, in that class of cases where, by rea- 
son of death, long lapse of time, or other 
conditions, it is found difficult or impossible 
to procure an ordinary witness who can tes- 
tify concerning the facts, which, if once in- 
troduced, could then be corroborated by 
technically expert testimony. 


Bearing in mind then, the conceded pro- 
position that our “expert witness” will be 
allowed to actually testify (inter alia) to 
facts contained in the writings themselves 
which have been introduced in evidence, 
even although such facts may be utterly be- 
yond the knowledge and vision of the court 
and jury themselves, let us now pass to the 
second of our questions, viz., as to the 
real status of a “mark.” 


In a general and popular sensej the 
“marks” to which this inquiry is limited, 
comprise the ordinary cancellation mark and 
the cross used by illiterate persons as a 
substitute for a signature. 


When inspected by ordinary, unskilled 
eyes, all single or double straight pen and 
ink strokes look alike, unless, of course, 
the color of the ink should be different. 
Hence in a very few instances, the courts 
have precipitately jumped to the absurd 
conclusion that therefore, cancelling strokes 
and mark signatures were not “writings,” 
but merely “marks,” and as such incapable 
of proof! 

And yet the court is not known which 
ever ruled out evidence offered tending to 
prove or disprove the identity of exactly 
similar strokes, when they happened to 
have been used as characters representing 
(a) the figure 1, whether used singly or in 
repetition; or (b) the abbreviated symbol 
for dates, including similar longer and 
shorter strokes, as in I/11/Ir; or (3) the 





symbol frequently used in expressing cents 
in monetary figures, as ié or t8; or 
(d) either the single mark or the cross- 
mark, when used in ordinary writing, or in 
the. so-called “printed” writing, as part of 
an attempt to disguise the hand of the 
writer. 


The author has testified in all of the fore- 
going instances, as well as in cases of single 
strokes added in alterations, and of “mark” 
signatures. And why not? Testimony as 
to comparison of seal impressions was al- 
lowed even at common law, and testimony 
as to comparison of type and stamp impres- 
sions—e. g., in printing, tvpewriting, stamp- 
ing, engraving, etc.—is freely allowed. 

Fortunately, however, most of the courts 
have been less precipitate than the few be- 
fore referred to, and the rule has been gen- 
erally established that the “marks” which 
come within the scope of this article may 
be proven in like manner as “writings”; 
and that is now the practically invariable 
rule—at least in all cases where testimony 
is also offered showing that the “marks” 
in the particular case have some established 
characteristics which would tend to indi- 
viduate them and distinguish them from 
similar marks made by other persons or oth- 
er means, 

Therefore the characteristics of a mark 
may now be put in evidence by a witness 
sufficiently skilled to ascertain them, and 
after these facts are in, they can be followed 
by expert opinions based on those facts: 
the court and jury will then have a real 
foundation of facts upon which to base a 
decision, and in the consideration of same 
will be greatly aided by the opinions of per- 
sons better qualified than themselves to 
judge of those facts. Where, before, all 
was darkness and uncertainty, there will 
now be (in unprejudiced minds) a great 
deal of light and much certainty. But, you 
may ask, does a mere “mark” have any 
distinguishing characteristics? To this the 
author answers, unqualifiedly, ‘‘yves.” After 
devoting over twenty vears to the general 
examination and testing of questioned docu- 
ments, including voluminous experiments 
and studies on this particular point extend- 
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ing over the last thirteen years, he has found 
an abundance of such characteristics to de- 
termine any question of identity concerning 
such a mark. 


Of course, when you are confining your 
attention to the “mark” alone, there are 
fewer characteristics visible to the ordinary 
observer, or by the naked eye; but a skilled 
person, with his eyes aided by proper in- 
struments, and a trained judgment, can 
discover more, than enough to solve the 
question in hand. 


It is a fortunate coincidence that here, 
where the ordinary visible characteristics 
are, on the whole, fewer in number, the 
difficulties in the way of simulating the 
marks are relatively much increased ; this is 
because practically all that the imitator can 
see to copy, is the mere form, and this does 
not appeal strongly to him, as he is likely 
to think that any straight line would look 
enough like any other straight line of about 
the same width, to pass current for the 
other one. Practically all the other char- 
acteristics of the “mark” are utterly beyond 
the power of the imitator to copy, even 
if he has the skill and means to discover 
them, because they are only observable when 
ereatly magnified, while his simulated mark 
must be kept at its natural size. 


In a “mark” then such as we are con- 
sidering (small and insignificant though it 
may seem), we can now discover a large 
number of the most significant and distin- 
guishing characteristics, the actual number 
whereof may vary slightly in different in- 
stances according to conditions. Stated 
generally it is possible to ascertain not only 
the form and position habits of the writer. 
but also all the details of exactly how he 
held and operated his pen, the action of 
each individual pen nib, the amount of force 
used and the manner of applying same, and 
all the peculiar results of these methods of 
operating ; also a number of physical pecu- 
liarities of the “mark” itself; we can also 
ascertain the nervous temperament and ac- 
tion of the writer, and the extent and char- 
acter of the dynamic action of the forces 
of the writer’s body upon the stroke. By 





far the greater portion of these character- 
istics are not in any manner affected by 
the physical or mental condition—in the 
ordinary and popular sense—of the writer 
at the time, or by his surroundings, and 
continue relatively alike during the greater 
part of his life; consequently they afford 
what might appropriately be called a fixed 
standard for that writer. 


From his own long experience and study 
of the point, the author has also found that 
while it is true that there may be another 
person possessing one or more of these 
characteristics identical with those of the 
first writer, yet the identity never extends 
to any considerable proportion of the en- 
tire number of characteristics; a fortiori, 
no two persons either will, or can, agree 
in all particulars, 


Hence we have means at hand to distin- 
guish, and identify or differentiate, the 
writer of a mere “mark,” though the mark 
may be less than a quarter of an inch in 
length; and whenever the field of observa- 
tion is increased through the medium of a 
larger mark, or more marks, opportunity 
is afforded to find still other characteristics 
in what may seem like only a series of 
arbitrary marks. If now we include curved 
marks with the straight ones heretofore 
considered, we add still more characteris- 
tics, and at once step out of the field of 
“marks” into that of written language. 
which is always made up of straight or 
curved lines, or combinations of both 
straight and curved lines. 

It necessarily follows that if a person is 
sufficiently skilled to thus analyze a straight 
stroke and a curved stroke, and to identify 
or distinguish the writers thereof, then— 
whether he has any acquaintance with the 
particular language, as such, or not—he is 
fully competent and qualified to pass upon 
the question of the authorship of any writ- 
ing in such language. Whether used as 
part of a writing in Hieroglyphics, or 
Sanscrit, or Arabic, or Russian, or Yid- 
dish, or German, or English, a stroke’s a 
stroke, “for a’ that.” . 

WessteR A. MELCHER. 

Philadelphia, Pa. 
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SALES—“SALES” CONSTRUED. 





LUKE v. LIVINGSTON. (No. 2,636.) 





Court of Appeals of Georgia, March 3, 1911. 





70 S. E. 596. 





In writings relating to the sale of prop- 
erty in process of growth or manufacture, to 
be delivered at a future date, the word “seil’’ 
will be construed as meaning “offers to sell,” or 
“agrees to sell,” and a writing in this form of 
contract which states that the one party sells 
to the other such a commodity for future de- 
livery will be construed as an option or as an 
offer, unless it affirmatively appears that it has 
been accepted. As to personal property, the ac- 
ceptance may be shown by proof that the per- 
son to whom the offer is made has paid a por- 
tion of the purchase price. 


RUSSELL, J.: Livingston sued Luke upon 
the following contract: 

“Georgia, Irwin County. This contract or 
agreement made and entered into this the 5th 
day of June, 1909, between J. K. Livingston, 
party of the first part, and J. C. Luke, of 
Irwin County, Ga., party of the second part, 
witnesseth: “That the said party of the sec- 
ond part has and does by these presents sell 
to the said J. K. Livingston or his succes- 
sors or assigns 100 bales of cotton, to be 
delivered f. o. b., Ocilla, Ga., on or before 
September and October the 15th day of No- 
vember, 1909, at and for the price of Sep- 
tember and October 10; cents per pound and 
November 10% cents per pound, basis good, 
middling, said cotton to be merchantable and 
in bales to average 500 pounds. The sum of 
one dollar in cash has been paid on this con- 
tract by the said J. K. Livingston to the party 
of the second part in part consideration, the 
receipt whereof is hereby acknowledged by 
the said party of the second part. The above 
number of bales represents the crop, or a part 
of the crop, of the party of the second part 
for the present year, and this contract is for 
actual cotton. Now, should either party to this 
contract fail or refuse to carry out his or their 
part of same on the day specified, time being 
of the essénce of the contract, it is understood 
and agreed that the party of the second part, 
upon making tender of said cotton, and the 





refusal of the said J. K. Livingston to accept 
same and settle at the price above contracted 
for, shall be entitled to liquidated damages in 
an amount equal to the difference between the 
price herein contracted for and the actual 
value of the same grade of cotton in Ocilla on 
the day of such tender of cotton, and, should 
the party of the second part fail and refuse 
to deliver said cotton on the day mentioned 
above for its delivery, it is understood and 
agreed that the said J. K. Livingston shall be 
entitled to liquidated damages in an amount 
equal to the difference between the actual 
value of the same grade of cotton in Ocilla 
on the date of delivery agreed upon in this 
contract and the price herein contracted for. 
It is expressly understood and agreed that 
each of the parties to this contract waive and 
renounce any and all rights they may have 
under and by virtue of the homestead or ex- 
emption laws, either state or federal, as against, 
the fulfillment of this contract or the liquidated 
damages agreed on under same. Witness the 
hands and seals of each party in duplicate, 
the day and year first above written. 
“[Signed] J. K. Livingston. [L. S.] 
“H. H. James. 
“[Signed] ‘J. C. Luke. [L. S.] 

“Extended to 25th day of November, 1909, 
by consent of each party.” 

The defendant demurred to the petition up- 
on the ground that the contract was unilater- 
al, and also on the ground that it was a wag- 
ering contract and not enforceable, for the 
reason that as the contract sets forth no ob- 
ligation on the part of the plaintiff to buy the 
cotton, and is without mutuality as to any ex- 
ecutory sale of cotton, and that as the only 
feature of the contract as to which there is any 
mutuality, is that portion which provides for 
the payment of the difference between the 
contract price and the market price at the 
time fixed in the contract, and therefore it 
does not call for the actual delivery of any cot- 
ton, but calls merely for adjustment in money 
of the differences in the prices of cotton, it 
appears on its face to be a gaming or specula- 
tive contract, a “dealing in cotton futures.” In 
response to another demurrer, addressed to a 
different point, the plaintiff amended his dec- 
laration, and thereafter the judge overruled 
the demurrers. It is not necessary to deal 
with the demurrer to which we last refer 
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(which related to the extension of time), be- 
cause we shall dispose of the case regardless 
of that feature. 

In a contract relating to the sale of prop- 
erty not then in existence, in the state in 
which it is to be delivered (as where crops 
are to be grown, or goods are to be manufac- 
tured before the delivery can be made), the 
word “sell” will be construed to mean “offer 
to sell,” and the contract will be held to be 
unilateral, unless it is shown affirmatively that 
the proposed buyer has accepted the terms of 
the contract. To illustrate, in this case, where 
the written contract says that “the party of 
the second part has, and does by these pres- 
ents sell to the said J. K. Livingston” certain 
cotton, and it appears that the contract was 
made in June, at a time, when the cotton was 
a growing crop, and that the delivery was to 
be made in October, when that crop would be 
ready for marketing, the word “sell” must be 
construed as being equivalent to “offers to 
sell.” It is necessary, therefore, that the con- 
tract should show that Livingston also agreed 
to buy. 

The acceptance of this offer to sell could 
be shown in a number of ways; for instance, 
by Livingston signing an agreement expressly 
offering to buy, or by Livingston tendering or 
paying the purchase price on or before the 
time when the offer expired or was legally 
withdrawn. See Sivell v. Hogan, 119 Ga. 167, 
46 S. E. 67. But, though the contract relates 
to the sale of personal property of more than 
$50 in value, acceptance may be shown in an- 
other manner; that is, that Livingston paid to 
Luke some portion of the purchase price of 
the cotton in order to bind the bargain. There 
is in the written contract the recital “that the 
sum of one dollar in cash has been paid on this 
contract by the said J. K. Livingston to the 
party of the second part in part considera- 
tion, the receipt whereof is hereby acknowl- 
edged by the said party of the second part.” 
It is insisted that this recital shows that Liv- 
ingston paid $1 of the purchase price of the 
cotton, thus signifying his acceptance, and tak- 
ing the transaction out of the statute of 
frauds. At first we were of the opinion that 
this was a mere recital of a consideration for 
Luke’s offer to sell (and the fact that an offer 
is based on a consideration does not prevent 
its being unilateral), but on more mature re- 
flection we have come to the view that the 
statement that $1 has been paid is at least 
prima facie a recital of part payment of the 
purchase price. It will, of course, be permis- 
sible for the defendant to show at the trial 
that this dollar was in fact never paid; and, if 
it was not actually paid the statute of frauds 
has not been satisfied, and Luke’s contract, 





considered as an offer, has not been legally ac- 
cepted. In that event, unless there is some- 
thing more in the case than now appears, the 
verdict should be for the defendant. We are 
not unmindful that later on in the contract 
Livingston binds himself to pay certain dam- 
ages if he does not accept when delivery' is 
offered to him, but, without first having bound 
himself to accept delivery, this second clause 
would be unenforceable as being a mere cop- 
tract of speculation. 


2. The plaintiff in error contends that the 
contract as a whole shows on its face that it 
was a gaming contract, a mere attempt to 
speculate in cotton futures. We confess that 
there is much on the face of the contract to 
support this inference, but we do not think 
that the unlawful purpose is so clearly dis- 
closed as to warrant this court in so holding 
wholly as a matter of law on demurrer. The 
contract, as we construe it (taking the fact of 
payment of part of the purchase price by Liv- 
ingston as equivalent to an express acceptance 
of Luke’s offer to sell and deliver), on the 
whole amounts to an agreement which, prima 
facie, contemplates actual delivery of the cot- 
ton, but in the next breath provides that, if 
delivery is not made, certain liquidated dam- 
ages shall ensue, and these damages are to be 
measured according to the usual basis upon 
which cotton future contracts (gaming con- 
tracts) are to be settled. And it is to be 
noted that neither party could have a legal 
action against the other, in the event of a 
breach of the contract, except upon this basis, 
which, as has been said, is the usual basis 
contemplated for a settlement in these illegal 
transactions of which we have been speaking. 
Hence it is apparent that the contract on its 
very face strongly indicates a purpose incon- 
sistent with the first purpose expressed in the 
contract (that is a sale and delivery of actual 
cotton), and we may say in passing that this 
inference is so strongly indicated that, with 
but very little evidence to corroborate it, a 
jury would be authorized to find an illegal in- 
tent from what appears on the face of the 
contract itself. On demurrer this court and 
the lower court must give the benefit of the 
doubt in favor of the legality of the contract. 
The contemplation of the parties in transac- 
tions of this nature is rarely to be determined 
solely by what the parties themselves say in 
the contract itself. People are not usually so 
bold in unlawful transactions as to state their 
unlawful intentions in writing. On the con- 
trary, they usually attempt to conceal unlaw- 
ful intentions through the use of words. They 
frequently mask their unlawful intentions in 
the phraseology of a legal contract. For these 
reasons, parol evidence is permissible to show 
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the actual] intention of the parties in making 
the contract. It is true, as held in Forsyth 
Manufacturing Company v. Castlen, 112 Ga. 
199, 37 S. E. 485, 81 Am. St. Rep. 28, an un- 
lawful intent must be present in the minds of 
both parties; but the intent can be shown by 
circumstances. It will be for the jury to say 
when they have heard all the circumstances as 
to what was the spirit which moved the mak- 
ing of this contract. Did the parties when they 
made it really understand, contemplate, and 
believe that actual cotton would be brought 
by one person, and not merely tendered, but 
actually delivered to the other, irrespective of 
whether the market was above or below the 
price fixed in the contract? Or did they have 
in mind that, if the price named in the con- 
tract happened to be the market price, the 
cotton might be delivered, while, if the market 
price were different, the parties would prob- 
ably not go through the form of delivering the 
cotton, but would settle their differences in 
money without any transfer of the cotton tak- 
ing place? If the seller is a farmer raising 
cotton, and the buyer is one who has use for 
‘cotton, such as a spinner or an exporter, the 
inference that the actual delivery of the cotton 
was contemplated would be much more readily 
indulged than it would be if the parties occu- 
pied no such relationship. 


So, too, if a farmer should sell on one of 
these prospective contracts to a person in- 
formed of the extent of his farming opera- 
tions a much greater amount of cotton than 
he was likely to raise upon his farm, the in- 
ference of speculation would be very readily 
indulged. This enumeration of circumstances 
is not intended to be exhaustive, but is merely 
illustrative. 


Considering the contract as a whole, we 
are finally led to conclude that jury questions 
are presented, and that the court did not err 
in overruling the general demurrer to the pe- 
tition. 

Judgment affirmed. 


Note.—When the Word “Sells” is Construed 
as “Offers to Sell.’—The law laid down by the 
Georgia Court of Appeals in the Syllabus above 
set out has at least one claim to distinction,— 
novelty. Indeed, so novel is it, that although deal- 
ing with a threadbare state of facts, we are neith- 
er cited to any authorities in its support, nor 
has our diligent search revealed any. Surely 
this alarming poverty of decisions gives food for 
reflection ! 

The court seems to have confused an “offer to 
sell” with an “agreement to sell.” Indeed, the 
terms are used synonymously in the syllabus, 
which is by ¢he court, although the opinion it- 
self, by one of the judges, speaks only of an 
“offer to sell.” And yet one must apologize for 
emphasizing that an “agreement to sell” is much 





more than an “offer to sell,” at least in the legal 
sense of the terms. That the case before the 
court showed an “agreement to seil” as distin- 
guished from a consummated sale or a sale in 
praesenti, would be a very reasonable conclusion. 
But the decision that the instrument, signed as 
it is by both parties, and purporting to state an 
agreement between them, shows merely an “offer,” 
acceptance of which must be proved by extrinsic 
evidence, requires wonderful judicial gymnastics 
as a condition precedent. And we fail to under- 
stand how the mere fact that the thing sold was 
part of a growing crop, can have the effect of 
changing the instrument from an agreement of 
sale into a mere offer to sell. This fact has 
been held controlling in determining whether the 
agreement states an actual sale passing title in 
praesenti, or merely an agreement to sell, which, 
though binding as a contract, does not pass the 
title until some future time. The distinction lies 
between an agreement (whether to sell or of sale 
in praesenti) on the one hand, and a mere offer 
on the other. 


In Simpson & Harper v. Sanders & Jenkins, 
60 S. E. 540 (Ga. Sup.. Feb., 1908), it appeared 
that the defendants had executed an instrument 
nurporting to be an agreement between defend- 
ants and plaintiffs, stating that defendants “here- 
by sell their entire shingle output from March 
1st to September tst, etc.,” for a given price and 
acknowledging receipt of one dollar cash in hand 
paid. But plaintiffs had ngt signed the instru- 
ment nor in any other way assumed any obliga- 
tions in respect thereto. The court held that, 
inasmuch as the writing was not mutually bind- 
ine upon both parties, this was not a contract of 
sale but a mere offer or proposal to sell. But 
there the contract was not signed by both parties 
nor otherwise accepted, and therefore clearly 
unilateral. 


Per contra, the Georgia Court of Appeals, in 
a memorandum decision per Powell, J., Cohn 
& Co. v. Brown, 7 Ga. App. 395, 66 S. E. 
1038 (1910), held that the lower court “erred in 
sustaining the demurrer to the petition. A con- 
tract by which one party agrees to buy and an- 
other party agrees to sell the output of the lat- 
ter’s saw-mill during a named year, estimated at 
a certain designated quantity, is not unilateral or 
too indefinite for enforcemert.” It would seem 
therefore, that the fact that the subject of the 
sale is not yet ready for delivery but is still to 
be produced does not detract from the bilateral 
nature of the agreement. 


In Grenawalt v. Roe, 136 Wis. 501, 117 N. W. 
1017 (1908), the court held (quoting the syl- 
labus): Writings executed in August to the ef- 
fect that plaintiff had sold to defendants his crop 
of tobacco for that year, consisting of a certain 
number of acres, to be delivered about the next 
January in certain prescribed forms and in good 
packing condition, are held to have constituted 
an executory contract, not a sale in praesenti; 
and in an action for breach thereof by refusal 
to accept the tobacco the burden of proof was 
upon the plaintiff to show substantial compliance 
on his part by offer of deliverv of the tobacco 
in the forms and in the condition specified. It 
is to be noted that the transaction is held to 
constitute a “contract” though executory, and not 
a mere offer, and that the burden of proof is as 
to the performance of the. agreement, not as to 
the acceptance of the offer. 
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In Farmer's Nat. Bank v. Coyner, 88 N. E. 
856 (Ind. App.. June, 1909), the evidence showed ‘ 
that defendant sold to plaintiff $136.15 worth of 
his landlord’s portion of the crop raised by de- 
fendant on his leased farm, that the sale was 
evidenced by a written bill of sale, and the pur- 
chase price was paid at the time: that the crops 
were not planted at the time of the sale. But 
the crop was subsequently raised and a part 
thereof apportioned to the contract. The court 
held: “There is no question that the crop was 
sold and the consideration therefor paid at the 
time of the sale.” The intention of the parties 
as gathered from the attendant circumstances 
and subsequent acts was held controlling. This 
case is in point as showing that the non-existence 
of the crop at the time of the agreement is not 
held to change the agreement into a mere offer. 

Diametrically opposed to the Georgia decision 
is the hoiding of the Court of Appeals of Mis- 
souri in Glass v. Blazer Brothers, 91 Mo. App. 
564. See as following this case Swafford v. 
Spratt. 93 Mo. Apo. 631. 67 S. W. 7o1, the evi- 
dence showed the following instrument signed by 
both parties: “Date. This contract witnesseth that 
Blazer Brothers has this day sold to Alex. Glass. 
their entire crop of growing flax, consisting of 
thirty acres of flax, to be delivered at his elevator 
in Freeman, not later than Sept. 15, at one dollar 
per bushel on basis of pure. (Signatures).” 
This was held to constitute, not an offer to sell, 
nor even a mere agreement to sell, but an actual 
sale passing the title in praesenti. The court 
said: “It will have been seen that the contract 
by its express terms recites that the defendants 
have this day sold, etc., not that they have agreed. 
or promised to sell, so that the conclusion to 
be deduced therefrom is that it was the inten- 
tion of the parties that the title should immedi- 


ately pass.” “The contract in question being in 
writing, no question can arise as to the statute 
of frauds.” “Annual crops raised by yearly la- 


bor and cultivation are fructus industriales, and 
are to be regarded as personal chattels, inde- 
pendent and distinct from the land, capable of 
sale without regard to whether growing or ma- 
tured. Garth v. Caldwell, 72 Mo. 627; Holt v. 
Holt, 57 Mo. Avp. 272; Smock v. Smock, 37 Mo. 
App. 56. So that it cannot be doubted that a 
growing crop of flax is a proper subject of 
sale.” And the court does not leave us with- 
out authority for its rulings. In the case of 
Garth v. Caldwell, supra, we find the following: 
“Whatever opinions were formerly entertained 
on this point, it seems quite well established, 
both in England and this country, that annual 
crops, crops raised by yearly labor and cultiva- 
tion, or fructus industriales, are to be regarded 
as personal chattels, independent of and distinct 
from the land, and this without regard to wheth- 
er the crops are growing or having matured, 
have ceased to derive any nutriment from the 
soil. 2 Schonler Per. Prop. 468, et seq., and 
cases cited: 2 Bingham Real Prop. 184, et seq., 
and cases cited; Benjamin on Sales, §§ 120, 121, 
126 and cases cited.” 


Our absolute inability to find any direct author- 
ity, pro or con, on the point made by the Georgia 
Court of Appeals in the decision supra, leads us 
to suspect that we have only another sad proof 
of the poet’s saying: “Quandoque dormitat Ho- 
merus.” A. E. GANAHL. 





CORAM NON JUDICE. 





DISTURBING ELEMENTS IN JUDICAL AD- 
MINISTRATION. 

The “disturbing causes in Illinois,” as por- 
trayed by “Glimpses of Illinois Law and Pro- 
cedures,” by W. H. Hughes in 72 Central Law 
Journal, 267, are not confined to that State 
alone, as may readily be determined from the ap- 
pellate reports of Missouri. It is difficult, how- 
ever, to assign these disturbing elements in 
every case to an ignorance of fundamental law. 

Among the Missouri cases that of State vs. 
Blakely, 115 S. W., 486, is conspicuous. The 
defendant Blakely had entered under the Fed- 
eral Government homestead laws a tract of 
land over which passed a road for public travel 
that had been in use many years. Upon acquir- 
ing title to the land Blakely fenced across this 
road, his action resulting in a criminal prose- 
cution being instituted against him either for 
obstructing the road or refusing to remove the 
obstruction after notice, the appellate court be- 
ing unable to determine which of the two of- 
fenses was sought to be charged against him. 

The trial court declared the law to be that 
the Government, in selling a part of its lands, 
by implication grants to the people living in 
the community the right to make and lay out 
a public road over the public lands, and where 
such a road is made and used by the public, 
adopted by the public officers as a public road 
and worked by the road overseers for a ‘period 
of 10 years or more it becomes a public road 
of the county. 

The conviction was, of course, reversed. But 
is there or has there been within the past fifty 
years any point more definitely settled or more 
widely known than that no rights, either pub- 
lic or private, can be acquired to the public 
lands except in the mode designated by the Fed- 
eral statutes? 

Another case in point is that of Shuck vs. 
Moore, decided by the Supreme Court in March 
1, 1911, and not yet reported. This was a con- 
test to determine the title to land, involving 
the validity of a judgment for delinquent taxes 
and sale and deed thereunder. The defendant 
in the tax proceeding held title under the name 
of Anthony S. Wells. He was served in the 
tax case by publication and failed to appear 
to the suit. In both the petition and order of 
publication in the tax case he was designated 
as “A. S. Wells.” Proof presumably present to 
justify the finding of fact, the trial court de- 
clared the law to be that if the party had been 
in the habit of using his initials only in his 
business transactions and was known by such 
initials, “then the omission to insert his full 
name in the petition and order of publication 
would not make the judgment void where the 
petition and order of publication gave his cor- 
rect initials,” etc. 


Judgment for the defendant Moore was re- 
versed, the Supreme Court taking occasion to 
recall that this point had been passed upon 
many times in this State during the last twen- 
ty years and the doctrine firmly settled that 
such constructive service does not vest the 
court with jurisdiction. But the question, was 
the court ignorant of the line of cases cited 
on the point or confused in distinguishing be- 
tween an order of publication calculated to give 
actual notice and such constructive service as 


. 
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would give the court jurisdiction of the sub- 
ject-matter? 

And while it is easier to convict a trial court- 
of erroneous disregard of fundamental prin- 
ciples or a departure from the settled doctrines 
of precedent, with the opinion of an appellate 
court to refer to, yet there are some strange 
opinions by the appellate courts of a not dis- 
similar character. Such a case is that of 
Powell vs. Plank, et. al., 125 S. W., 836, involve 
ing the application of a heretofore settled prin- 
ciple of the law of contracts that “a valid con- 
tract made in substitution for a former one, 
annuls the obligations of the former.” (Howard 
vs. Scott, 98 Mo. App., 509). 

The plaintiff sought by injunction to restrain 
the removal of machinery and buildings placed 
on his ground by mortgagees of a contract 
vendee of the land. The vendee having prior to 
the annexation of the fixtures occupied under 
an option contract with lease provisions, this 
earlier contract was by the appellate court 
read into the later absolute agreement to pur- 
chase, thereby converting the latter into a lease. 
And the referee in the Howard case, later, as 
one of the judges of the appellate court, con- 
curred in the decision in the Powell case. 

However small these cases may be in respect 
to the amounts involved, the principles are 
vital, and they exhibit a marked tendency of 
the courts to abandon the settled rules under 
which men have been accustomed to contract 


and to resort for the enforcement of their 
rights and redress of their wrongs, and to 
substitute therefor a system of “harmless 


error,” “substantial justice,” “substantial rights 
not affected,” and “judicial discretion” tyranny 
that must, if persisted in, undermine the whole 
fabric of government and destroy the stability 
of our every institution. 

Professional courtesy, not to say charity, 
compels us to ascribe this condition to ignor- 
ance, haste, confusion, and like subterfuges, 
but the layman is not under any such obliga- 
tion. Hence the cry for reform in procedure, 
the initiative and referendum, and like fallacies, 
when the real cure lies in obliging the courts 
to get back to the law. 

J. D. GUSTIN. 

Salem, Mo., April 15, 1911. 








CORRESPONDENCE. 


SOME OBSERVATIONS ON THE EFFECT OF 
AMENDMENTS TO THE FEDERAL CON- 
STITUTION. 

Editor Central Law Journal: 

The article of T. A. Sherwood, Esq. in 72 C. 
L. J., p. 284, gives occasion for the following 
few observations: 

“The constitution in all its provisions looks 
to an indestructible Union composed of inde- 
‘structible States.”’ Chief Justice Chase, in Texas 
vs. White, 7 Wall 700. 

Was there ever a constitution of which this 
—mutatis mutandis—was not true? 

Was there e¥er a form of government, or any 
actual government which did not rest and pro- 
ceed upon the assumption of its own everlast- 
ing existence? 





Was there ever a constitution, or a form of 
government, or an actual government, which 
did last forever? How old is the oldest pres- 
ent constitution or form of government on 
earth? 

Has it not for thousands of years been the 
common knowledge of mankind, that consti- 
tutions and forms of government perish like 
everything else of an human nature. Was not 
our form of government the outcome of a revo- 
lution? In its present form, did it not result 
from the putting down of a rebellion? 

How is it possible to assert that our present 
constitution, or any part thereof, cannot be 
changed or abrogated? 

All constitutions prior to our own, had per- 
ished, or been amended in course of time. The 
unfortunate part was, that their demise or am- 
putations had generally been accomplished by 
means of violence, revolt, coupes d'etat, civil 
war, bloodshed and destruction of life and prop- 
erty. 

The framers of our constitution knew, of 
eourse, that neither it, nor any single part 
thereof, could and would last forever. But they 
thought it reasonable to believe, that the neces- 
sary changes, from time to time, might be ef- 
fected peacefully. 

For this reason, the constitution itself, by its 
Art. V, made it lawful to change the constitu- 
tion, provided a certain procedure be followed. 
A machinery of law, in place of a machinery of 
powder and shot, was provided for accomplish- 
ing such changes. 

Article V is as much a part of the constitu- 
tion as any other article thereof. It does not 
except any part of the constitution from amend- 
ment, except as to the equal representation of 
the States in the Senate (as long as such ex- 
ists); it may itself be amended by following 
the prescribed procedure. 

If Mr. Sherwood or anybody else can persuade 
two-thirds of both houses of congress to pro- 
pose such an amendment as he imagines on 
page 283, and afterwards persuade the legis- 
latures of three-fourths of the States to ratify 
it, such amendment will have been passed in 
accordance with the constitution, and will-ipso 
facto and ipso jure—have become a part there- 
of. 

Whereupon we will have a 
constitution, very different, 
one we now enjoy. 

Sic transit gloria mundi. 
TERRESTER. 


enacted 
from the 


legally 
indeed, 








BOOK REVIEWS. 





SEARS ON CORPORATIONS IN MISSOURI. 


Near the close of the year, 1910, Mr. John H. 
Sears of the St. Louis Bar produced a volume 
on “Business and Manufacturing Corporations 
(Domestic and Foreign) Under Missouri Laws.” 
This volume while appearing under such local 
title is a work of more than local interest, at 
least in a relative sense. 

For the Missouri lawyer it ts an excellent 
handbook, or rather an excellent book to have 
near at hand, as it presents Missouri statute, 
with quite abundant Missouri decisions inter- 
preting it, in very convenient form. For other 
lawyers the volume should be valuable prin- 
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cipally for its fullness of authority on about 
every place and section of Missouri corpora- 
tion law. In this volume, therefore, they may 
find decision at least persuasive in other jur- 
isdictions as to questions there res integrae. 


The work shows remarkable industry on the 
part of Mr. Sears, very practically directed. 
We may say, in addition, that while it would 
seem that Missouri authority has been ex- 
hausted, Missouri cases are not the only cases 
that are cited in the work, but we find refer- 
ences to federal and other state courts. 


Mr. W. T. Hughes, author of “Grounds and 
Rudiments of Law,” writes an “Introductory 
Chapter” to the work upon the “Foundations 
of Corporation Law.” The volume is excellent 
in typographical appearance, contains nearly 
500 pages, bound in law buckram and published 
by Counsellors Publishing Company, St. Louis, 
Mo., 1910. 


VOL. 9 AMERICAN DIGEST KEY NUMBER 
SERIES, 1910. 


The current continuation in the Key Number 
Series of the American Digest of the Century 
and Decennial Editions of the same work has 
reached volume 9. 


This volume is large but embraces only the 
syllabi which appeared in the monthly ad- 
vance sheets for May, June, July, August and 
a part of September, 1910, less than five months. 
Just think of it. Over 3,000 pages for so short 
a period, and during a time of the year, when 
many of the courts were on their vacation. 

This otherwise immense moles indigesta has 
been arranged, classified, put into usable shape 
by the West Publishing Co. and key numbered 
back to the Century and Decennial Editions. 

Whatever of absurdity, dissonance, inconsis- 
tency is found in these syllabi is put where it 
ought to do little harm, because it can be com- 
pared and contrasted with what is sound, sane 
and harmonious, and made to look like blots or 
patches on the fair vesture of the law. 


The system should help to do away with blots 
and patches, but with the rolling of the seasons 
they appear and reappear and possibly the sys- 
tem encourages their reappearance, because just 
as these digests show the good syllabi it helps 
also to find the predecessors of the bad, which 
are miscalled precedents. 

However, the American Digest gives all—ab- 
solutely all—of them and will continue to do so 
though they fall as thick as “the leaves in 
Vallambrosa.” 

This volume is issued in law buckram and 
comes from West Publishing Co., St. Paul, 1911. 








AMERICAN STATE REPORTS, VOL. 135. 


This volume in the current series of the Trin- 
ity Reports, which have added to the fame of 
their publishing house, contains selected cases 
from eighteen states. 

As is the plan there is not a case reported 
but has some annotation, and to many of them 
there are the monograph annotations, which 
give the distinctive importance these reports 
have. Of such annotations in this volume we 
find those respectively concerning abandonment 
as respects the gain or loss of title to real es- 
tate; revival of debt discharged by bankruptcy; 





relief from fraudulent conveyances after death 
of grantor; insurance as security for mortgagee 
or other lienholder and others, each of which 
is a treatise replete with citation of authority. 

The American State Reports have secured an 
enviable niche in legal fame and this number 
shows no retrogression from the standard set 
before the editors of the volumes. 


These reports are from the house of Bancroft- 


Whitney Co., Law Publishers, San Francisco, 
Cal. 1911. 








BOOKS RECEIVED. 


Colorado Reports. Vol. 48. Cases argued and 
determined in the Supreme Court of Colorado, 
at the April and September terms, A. D. 1910, 
By E. T. Wells, Reporter, Denver, Colo. The 
Mills Publishing Co. 


Powell on Actions for Land. A practical 
treatise on the law and procedures, involved in 
the preparation and trial of cases of ejectment 
and other actions at law respecting titles to 
land. Treating particularly of the pleading, 
practice and evidence, and in a general way, 
also of the principles of substantive law in- 
volved in such actions. Price $7.50. By Arthur 
Gray Powell, Atlanta, Ga. The Harrison Co. 
Reveiw will follow. 

The Law Applied to Motor Vehicles. With a 
collection of all of the reported cases, decided 
during the first ten years of the use of motor 
vehicles wpon the public thoroughfares. By 
Charles J. Babbitt, price $6.50, Washington, D. 
c. John Byrne & Co. Review will follow. 

American State Reports. Vol. 136. Containing 
the cases of general value and authority, sub- 
sequent to those contained in the “American 
decisions,” and the “American reports,” decided 
in the courts of last resort of the several states. 
By A. C. Freeman, price $4.00, San Francisco, 
Calif. Bancroft-Whitney Co. Review will fol- 
low. 

Obscene Literature and* Constitutional Law. 
A forensic defense of freedom of the press. By 
Theodore Schroeder, Legal Counsellor to the 
Medico-Legal Society of New York Compiler of 
Free Press Anthology. Privately printed for 
forensic uses by author, New York, N. Y. 








HUMOR OF THE LAW. 





Magistrate (to prisoner)—“If you were there 
for no dishonest purposes, why were you in 
your stockinged feet?” 

Prisoner—“I ’eard there was sickness in the 
family.”—Punch. 


“What's 
about?” 

“Why, he scheduled his property in order to 
bail one of his cronies out of jail and the 
assessor somehow got hold of the document.” 


Thornson swearing so _ viciously 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Adverse Possession—Acquistion of Right 


of Prescription.—The pendency of a homestead 
contest in the land department does not sus- 
pend the running of limitations as to the land. 


—Northern Pac. Ry. Co. v. Phyle, Idaho, 112 
Pac. 678. 
2. Entry and Possession by Mistake.— 





Where a party holds possession of land under 
mistake or ignorance as to the true line and 
* with no intention to claim beyond the true line, 
when it should be discovered, his possession is 
not adverse and cannot ripen into a title as 
against the real owner.—Dunnigan v. Wood, 
Ore., 112 Pac. 531. 

3. Appearance—Waiver of ‘“Defects.—Where 
defendant appears by counsel at rules and files 
its plea in abatement for an alleged variance, 
it waives all defects in the service of process. 
—Parfitt v. Sterling Veneer & Basket Co., W. 
Va., 69 S. EX 985. 


4. Arbitration and Award—<Agreement of 
Submission.—An agreement to submit to arbi- 
trators the amount of damage to premises by 
the erection of a dam held revoked by operar 
tion of law by a subsequent conveyance of the 
premises.—Calapooia Lumber Co. v. Rice, Ore., 
112 Pac. 530. — 

5. Assignments—<Assignability of Claim.—A 
claim against a railway contractor for negli- 
gently permitting a fire to escape to adjoining 
land is assignable, as being one which survives 
to claimant’s personal representative.—Jordan 
v. Welch, Wash., 112 Pac. 656. 

6. Assumpsit, Action of—Breach of Contract. 
—Damages for breach of special unexecuted 








contract are not recoverable under the common 
counts in assumpsit.—Mankin v. Jones, W. Va., 
69 S. E. 981. 

7. Attorney and Client—Stipulations.—aA stip- 
ulation signed by one as attorney for plaintiff 
who had not been attorney of record for plain- 
tiff at any time held properly disregarded.— 
Zahm v. Royal Fraternal Union of St. Louis, 
Mo., 133 8S. W. 374. 


8. Bankruptey—Assignments.—Under the di- 
rect provisions of the bankruptcy act, a trustee 
in bankruptcy not only has all the rights which 
the bankrupt might have exercised, but he may 
avoid any preferential or fraudulent transfers, 
ete., which any of the bankrupt’s creditors 
might have avoided.—Studebaker Bros. Mfg. 
Co. v. Elsey-Hemphill Carriage Co., Mo., 133 S. 
W. 412. 

9. Banks and Banking—Certification ot 
Check.—By certifying a check a bank insures it. 
—First Nat. Bank v. Bank of Ravenswood, Ky., 
133 S. W. 581. 

10. Regulation.—The business of banking 
is subject to regulation by the state under the 
general police power.—Lee v. O'Malley, 126 N. 
Y. Supp. 775. 

11. Signature of Depositor.—A bank is con- 
clusively presumed and bound to know the sig- 
nature of a depositor when such signature ap- 
pears as drawer on a check drawn on it, pur- 
porting to be signed by the depositor.—Mis- 











souri-Lincoln Trust Co. v. Third Nat. Bank of 
St. Louis, Mo., 133 S. W. 357. 
12. Benefit Societies—Applicability of Gen- 


eral Insurance Laws.—The general insurance 
laws held to have no application to the con- 
tract of a fraternal society contained in a death 
benefit certificate.—Claver v. Woodmen of the 
World, Mo., 133 S. W. 153. 

13. Waiver by Act.—The doctrine of waiver 
by act is applicable to mutual benefit societies, 
as well as to regular insurance companies.— 
Zahm v. Royal Fraternal Union of St. Louis, 
Mo., 133 S. W. 374. 


14. Bills and Notes—Bona Fide Holder.—A 
materialman receiving checks drawn by an own- 
er payable to the contractor on contract held 
not a holder in due course, and he could not, 
without notice to the owner, divert the pro- 
ceeds of the checks and charge him with a lien 
for the amount diverted—Hughes & Co. v. 
Flint, Wash., 112 Pac. 633. 

15. Liability of Endorser.—Release of 
makers of notes and settlement of action to 
foreclose mortgage securing them held to re- 
lease indorser of notes from liability.—Rosen- 
berg v. Schoenwald, 126 N. Y. Supp. 615. 

16. Payment by Notes.—The holder of a 
note, who receives from the original payee, who 
has endorsed it to him a bank check to pay 
the note, is not bound to notify the maker of 
the dishonor of the check.—Butler, Stevens & 
Co. v. Barnes, Ga., 69 S. E. 923. ' 

17. Payment of Check.—After payment of 
a check drawn on it by a bank, it cannot there- 
after put it in circulation and thereby create 
a liability against its maker or indorser.—Au- 
rora State Bank v. Hayes-Eames Elevator Co., 
Neb.,. 129 N. W. 279. 

18. Carriers—Carriage of Stock.—Where a 
shipper contracts with carriers for the furnish- 
ing of cars for shipment of stock, his right to 
recover for breach of the contract is not af- 
fected by the fact that the shipment was to be 
made beyond the iimits of the state.—Missouri, 
K. & T. Ry. Co. of Texas v. Golson. Tex., 133 
S. W. 456. 

19. Carriage of Stock.—Where a_ carrier 
furnishes a shipper of live stock with free trans- 
portation for a caretaker, the carrier may rely 
upon the caretaker to notify its agents when- 
ever he thinks it necessary to unload or feed 
and water such stock.—Jeffries v. Chicago, B. 
& Q. Ry. Co., Neb., 129 N. W. 273. 

20.—Circus Trains.—A carrier’s contract with 
a circus company exempting the carrier from 
liability for negligence in handling the circus 
company’s cars, and making the carrier's ob- 
ligation that of a nvrivate carrier only, is valid. 
—Kelly v. Grand Trunk Western Ry. Co., Ind., 
98 N. EL 616. 
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21.——-Excessive Freight Rates.—Relief from 
excessive freight charges on interstate ship- 
ments, made according to established rates 
promulgated by the interstate commerce act, 
must be sought through the “a Com- 
merce Commission.—Atchison, T. & F. Ry. 
Co. v. Superior Refining Co., Kan., ie Pac. 604. 


22.——_Mistreatment of Passengers.—Compen- 
satory damages-to a white passenger for being 
compelled to ride in a coach set apart for 
negroes include compensation for discomfort 
and humiliation.—Norfolk & W. Ry. Co. v. 


State, Va., 69 S. E. 927. 
23. Constitutional Law—Construction of 
Constitution.—The court, in construing two 


constitutional provisions, must so construe them 
as to give effect to both if possible, and, where 
they are in conflict, the special provision will 
prevail over the general provision.—City of 
San Antonio v. Toepperwein, Tex., 133 S. W. 
416. 


24. Police Power.—The police power of the 
Legislature is only limited by the property 
rights guaranteed by the Constitution, beyond 
which it cannot be exercised.—State v. Earl, 
Mo., 133 S. W. 402. 


25. Comtracts—Consideration.—An agreement 
by a third person interested in the .work to 
pay plaintiff the reasonable value of his work 
if he should complete his contract with an- 
other to do the work held an independent con- 
tract, which was supported by a sufficient con- 
sideration.—H. C. Lindsly & Son vy. Kansas City 
Viaduct & Terminal Ry. Co., Mo., 133 S. W. 389. 


26.——Construction.—The law presumes that 
all preliminary conversations leading up to a 
written contract are either accepted or rejected 
by the contract and that it expresses the final 
and complete agreement. 3 . Salyer, Ky., 
133 S. W. 556. 

27.——Fraud.—In order to be relieved from 
alleged fraud, it must appear that the party 
aggrieved acted in reliance on the fraudulent 
representations.—Salyer y. Salyer, Ky., 133 S. 
W. 556. 

28.——-Illegal Contract.—An action to recover 
an interest in funds paid to another for joint 
benefit of both persons under an illegal con- 
tract held maintainable, since it would not be 
necessary to resort to the contract to ascer- 











tain the rights of the parties.—Simon v. Gar- 
litz, Tex., 133 S. W. 461. 
29.——-Implied Agreements.—Where an _ im- 


plied agreement is based on the subsequent ton- 
duct of the parties, not covered by the original 
express contract, the implied agreement gov- 
erns.—Efron v. Stees, Minn., 129 N. W. 374. 

rformance.—A building contract pro- 
liquidated damages for noncomple- 





viding for 


tion within a time limit may be deemed to 
permit performance at a later date.—Schulze v. 
Farrell, 126 N. Y¥. Supp. 678. 


31. Performance.—A playwright contract- 
ing to write a play for an actor held not liable 
for breach of contract, unless the actor gives 
notice to finish the work within a reasonable 
time thereafter.—Mann vy. Maurel, 126 N. Y. 
Supp. 731. 

32. Corporations—<Acts of Agent.—A corpora- 
tion held not liable for damages in speaking 
false or defamatory words by an agent in dis- 
charging an employe, unless he was expressly 
authorized to speak the words in question.— 





Jackson y. Atlantic Coast Line R. Co., Ga., 69 
S. E. 919. 
33.——Agents.—The fact of employment by a 


corporation may be proved subject to the rules 
governing the proof of employment by an in- 
dividual.—O’Brien v. Jchn O’Brien Boiler Works 


Co., Mo., 133 S. W. 347. 

384.——Receivers.—A charge of mismanage- 
ment or fraud is not essential to the power of 
a court of chancery to appoint a receiver for 


a corporation.—Hillsborough Grocery Co. v. In- 
galls, Fla., 53 So. 

35. Courts—Conflict of Laws.—One who has 
a right of action in another state cannot sue 
in Iowa, and enforce a right according to theory 
approved by the other state.—Strone v. Chicago, 
B. & Q. R. Co., Iowa, 129 N. W. 321. 

36. Criminal 
the testimony 


Evidence—Competency.—Where 
given by a witness on an exam- 





ination as to his competency in ,the presence 
of the jury is of such a character as to influ- 
ence the jury, the court, on determining that 
the testimony is incompetent, must expunge 
aa: — ne len v. Witherspoon, Mo., 133 


37. Insanity.—Where accused relies on the 
defense of insanity, every fact tending to show 
that his mental condition was abnormal at the 
time of the commission of the offense held ad- 
— v. Flanney, Wash., 112 Pac. 





38. Criminal Law—Judgment.—An affirmance 
of a conviction of murder does not bar pro- 
ceedings by defendant to have the verdict set 
aSide upon a present showing of insanity de- 
veloped since the trial.—Johnson v. State, Ark., 
133 S. W. 596. 

39. ‘Venue.—Because the result of a crim- 
inal act may occur in another county than 
where it originated does not make the act pun- 
ishable where the consequence results.—State 
v. — Oil Co. of Indiana, Iowa., 129 N. 
Ww. 

40. Criminal Trial—Cross Examination.—In 
eross-examining, accused’s counsel have the 
right to access to a book containing a written 
statement signed by the witness and used by 
the prosecuting attorney in his examination.— 
Duke vy. State, Tex., 133 S. W. 432. 

41. Damages—Breach of Contract.—Where 
the plaintiffs were hired to manufacture coats 
for the defendants at a certain price per coat, 
the defendants to supply cloth and inaterials 
for their manufacture, the earnings of the 
plaintiffs, since the breach and during the term 
of the contract, cannot be taken into considera- 
tion in mitigation of damages.—Simon \v. Levin- 
son, 126 N. Y. Supp. 659. 








42. Breach. of Contract.—Measure of re- 
covery for breach of contract to do _ certain 
work, in tne absence of a charge of fraud or 


mistake, held to be the reasonable value of the 
work agreed to be done which was not per- 
ree ae City v. Davidson, Mo., 133 S., 
WV. 365. 


43. Death—Contributory Negligence.—Where 
there are no eyewitnesses to a death at a rail- 
road crossing, the law presumes that the per- 
son killed was in the exercise of ordinary care, 
but rule has no application where there are 
eyewitnesses.—Wilson v. Illinois Cent. R. Co., 
Iowa, 129 N. W. 340. 

44. Deeds—Consideration.—While the true 
consideration for a deed may be always shown, 
that which the deed itself expresses as the con- 
sideration shall not be set aside upon slight 
evidence.—Lincks v. Lincks, Ky., 133 S. W. 566. 

45. Divoree—Acceptance of Decree.—A _ hus- 
band’s remarriage after appeal from a decree 
awarding his former wife a divorce, and dur- 
ing the pendency of such appeal, held a waiver 
of his right to appeal.—Stebe v. Stebe, Mich., 
129 N. W. 356. 

46. Domicile.—A wife may sue for divorce 
in the county of her husband's residence.—Mil- 
ler v. Miller, Ky., 133 S. 588. 

47. Grounds.—A dics: by a husband of 
adultery or unchastity on the part of the wife 
may be such cruelty as to authorize a divorce, 
though the charges do not have the effect of 
seriously impairing the physical health of the 
wife.—Rivers v. Rivers, Tex., 133 S. W. 524. 

48.——-Grounds.—In an action for divorce, it 
is not always necessary to show the overt act.— 
Stackhouse v. Stackhouse, Neb., 129 N. W. 257. 

49. Pleading.—The court will not deny a 
divorce to one entitled thereto, on the ground 
of estoppel to sue _ therefor.—Barringer  v. 
Dauernheim, La., 53 So. 923. 

50. Sufficiency of Evidence.—The uncorro- 
borated testimony of a -—— applying for di- 
vorce, on the ground of cruelty, held not suf- 
ficient to warrant a decree for divorce.—Snouf- 
fer v. Snouffer, Iowa., 129 N. W. 326. 

51. Support of Children.—The duty to sup- 
port children held not terminated by a divorce 
obtained by the father, nor cast on the mother 
by the award of their custody to her in pro- 
ceedings after the decree.—Benus v. Benus, Tex., 
133 S. W. 503 

52. Eminent Domain—Taking Land Under 
Guise of Public Use.—Private property may not 
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be taken under the guise of a pretended pub- 
lic use when in fact it is only for the con- 
venience of private persons who are willing to 
pay for it.—State ex rel. bee Rys. Co. v. 
Wiethaupt, Mo., 133 S. W. 


53. ei ay a aa py or care- 
less practices of other electric companies held 
not to excuse defendant traction company for 
negligence in protecting a disused electric wire. 
—Norfolk & P. Traction Co. v. Dailey’s Adm’r, 
Va., 69 S. E. 963. 


54. Estoppel—Position in Judicial Proceed- 
ings.—A party who has, with knowledge of the 
facts, assumed a particular position in judicial 
proceedings, is estopped to assume a position 
inconsistent therewith, to the prejudice of the 
adverse party. —Snouffer & Ford v. City of Tip- 
ton, Iowa., 129 N. 345. 

55. Res tuilicatn the estoppel of record 
binds parties and privies as to matters in is- 
sue only, but not when they claim in different 
eae v. Edmonson, N. C., 69 S. E. 





56. Evidence—Continuance of Condition.— 
Where a will was delivered to testatrix at the 
time of its execution, her possession thereof 
will be presumed to have continued until the 
contrary is made to appear.—In re McCarty's 
Will, 126 N. Y. Supp. 699. 

57. Cross Examination.—When a _ witness 
testified as an expert, it was proper on cross- 
examination to ask him if he had not approved 
of an article in periodical giving different opin- 
ion.—Ruck v. Milwaukee Brewery Co., Wis., 
129 N. W. 414. 

58. Fire Insurance.—In an action on a fire 
policy defended on the ground that the policy 
was void because a part of the insured build- 
ing had fallen from an earthquake before the 
fire began, evidence as to the condition of other 
buildings than the insured building after the 
earthquake held not admissible-—Davis_v. Con- 
necticut Fire Ins. Co., Cal., 112 Pac. 549. 

59. Judicial Records.—A foreign judgment 
duly certified as a judgment of a court of record 
of a sister state will be accepted as a judgment 
in due form, though it is not signed.—Barringer 
v. Dauernheim, La., 53 So. 923. 

60. Laws of Other States.—In the absence 
of a showing to the contrary, it will be pre- 
sumed that the laws of a sister state are the 
Same as those of the forum.—Biggie v. Chi- 
cago, B. & Q. R. Co., Mo., 133 S. W. 363. 

61. Presumptions.—The presumption of 
law is in favor of right action, and a wrongful 
act is a matter of proof, and will not be pre- 
sumed.—Missouri-Lincoln Trust Co. v. Third 
Nat. Bank of St. Louis, Mo., 133 S. W. 357. 

62. Threats.—The rule that the mere threat 
of a third verson. disconnected with anv overt 
act, is inadmissible as hearsay, applies only to 
threats which are entirely isolated from the 
transaction under investigation, and not to 
threats tending to elucidate or give character 
to any other material fact shown in the case. 
—Scott v. Sovereign Camp of Woodmen of the 
World, Iowa., 129 N. W. 302. 

63. Fire Insurance—Construction.—In a fire 
insurance policy the words, “occupied as a 
saloon,” are woods of description only, and do 
not mean that the building insured shall be at 
times conducted as a saloon.—Silver v. London 
Assur. Corporation, Wash., 112 Pac. 666. 

64. Rights and Liabilities—The rights of 
insured in a fire policy and his purchaser held 
unaffected by a subsequent contract whereby an 
insurance company agreed to reinsure the out- 
standing liabilities of insurer.—Flint v. West- 
sar ag" Fire Ins. Co., Mass., 98 N. E. 646. 

Forgery—Elements of Offense.—To con- 
stitute the offense of the forgery of a deed of 
trust, it is not necessary to show that the forger 
obtained the money on the deed.—State v. With- 
erspoon Mo., 133 S. W. 323. 

66. Fraud— Actionable Fraud.—Deceit to be 
actionable must be as to some material matter. 
—Missouri-Lincoln Trust Co. v. Third Nat. Bank 
of St. Louis, Mo 133 S. W. 357. 

67. Remedy of Buyer.—A buyer induced by 
fraud to purchase goods held entitled to either 
rescind and recover what he has paid, or to 
stand «n the contract and recover for the fraud. 
—Noel v. Hughes, Mo., 133 S. W. 385. 





























68. Frauds, statute of—Promise to Pay Debt 
of Another.—Oral promise to pay debt of an- 
other supported by a new consideration held 
not within the statute of frauds.—Mankin v. 
Jones, W. Va., 69 S. E. 981. 


69. Garnishment—Liability of Garnishee.— 
Where, in a garnishment proceeding, the plain- 
tiff sued the right person under the proper 
name, and that person was working for the 
garnishee under that name, the garnishee was 
not exonerated for a payment made te defen- 
dant under a different name because of error 
or omission by its own servants.—St. Louis 
Southwestern Ry. Co. v. Matiatas, Ark., 133 S. 
W. 60 


. 


70. Gifts—Parol Gift of Land.—A parol gift 
of land followed by no permanent or valuable 
improvement on the land in the life of the donor 
held to give no title-—Wilkerson vy. Charo, Tex., 
133 S. - 481. 

71. Good Wwill—Sale.—Defendants, who sold 
their business with a contract not to re-engage 
in the same business, held not to be released 
because the purchasers subsequently incorpor- 
ated themselves.—Malakoff Gin Co. v. Riddles- 
perger, Tex., 133 S. W. 519. 

72. Homicide—Aggression.—One may arm 
himself and demand explanation of his adver- 
sary concerning threats either on seeking or 
meeting*him, and need not make the demand in 
a “peaceable manner” and to arrive at a “friend- 
y understanding.’ —a v. State, Tex., 133 S. 

73. Evidence.—The evidence that decedent 
was a person of violent character must be con- 
fined to general reputation, and evidence of his 
conviction of voluntary manslaughter is inad- 
missible.—Alexander v. State, Ga., 69 S. E. 917. 

74. Husband and Wife—Alienating and En- 
ticing.—The rule that a man may forgive his 
erring wife cannot be invoked by a husband 
who has lived contentedly with a prostitute 
wife until having an opportunity to enrich him- 
self by suit against one of her paramours.—De 
Ford v. Johnson, Mo., 133 S. W. 3. 

75. Alienation of Affection.—The parent 
may freely advise child even after marriage, and 
his good faith in doing so will be presumed.— 
Busenbark v. Busenbark, Iowa., 129 N. W. 332. 

76. Community Property.—A married man 
may without consent of his wife make parti- 
tion with one to whom he and his wife have 
conveyed an undivided half of community prop- 
erty, so long as her homestead rights are re- 
a ell ccna v. Brown, Tex., 133 S. W. 











77. Indictment and Information—Nature of 
Offense Charged.—Where the indictment states 
facts constituting grand larceny in the first de- 
gree, but designates it as grand larceny in the 
second degree, the offense charged is grand 
larceny in the first degree.—State v. Snyder, 
Minn., 129 N. W. 375. 

78. Injunction—Erroneous Issuance.—How- 
ever erroneous an injunction, it is binding on 
the person restrained and notified thereof till 


duly set aside.—Cline v. Whitaker, Wis., 129 N. 
W. 400. 
79. Insurance—Life Policies——A life policy 


which provides that it shall take effect on pay- 
ment of the initial premium for one year from 
its date cannot be regarded as having taken 
effect at delivery.—Mercer v. South Atlantic 
Life Ins. Co., Va., 69 S. E. 961 

80. Interstate Commerce—Telegraph Com- 
panies.—Rev. Laws, c. 122, sec. 9, requiring tele- 
graph companies to receive dispatches from any 
person and transmit them impartially held not 
a regulation of interstate commerce, within the 
meaning of the provisions of the federal Con- 
stitution relating thereto.—Vermilye v. West- 
ern Union Telegraph Co., Mass., 98 N. E. 635. 

81. Joint Adventures—Mutual Duties.—Where 
two or more persons engage in a joint enter- 
— a relation of trust is established requir- 

ng good faith between the parties.—Bond v. 
Taylor, W. Va.. 69 S. E. 1000. 

82. Judicial Sales—Caveat Emptor.—The rule 
of caveat emptor applies with full force to pur- 
chases at judicial or quasi judicial sales, and 
the purchaser acquires only the title of defen- 
dant to the process.—Winter, Loeb & Co. v. 
Montgomery Cooperage Co., Ala., 53 So. 905. 
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83. Landlord and Tenant—<Action for Rent.— 
Failure of the landlord to make repairs held, 
as a general rule, not a defense in bar to ac- 
tion for rent.—Tyson v. Weil, Ala., 53 So. 912. 


84..—-Rights of Lessee.—Where the lessor 
reserved the right of entry into basement by 
stairway in the rear of the room leased, and 
occupied a part of such room for storage, the 
lessee could recover the reasonable value there- 
of.—Efron v. Stees, Minn., 129 N. W. 374. 

85. Libel and Slander—Counter Charges and 
Self Defense.—While a solicitor for business 
may criticise the system or plan of business of 
a competitor, he must state the truth, and, if 
his statements are false, the competitor may 
retaliate without rendering himself liable as for 
libel.— Wells v. Payne, Ky., 133 S. W. 575. 


86. Limitation of Actions — Infancy. — The 
statute of limitation does not run against minor 
heirs on the right of action against an inde- 
pendant executrix, even if knowledge of defen- 
dant’s adverse claim to the property is brought 
home to them in time.—Japhet v. Pullen, Tex., 
133 S. W. 441. 

87. Malicious Prosecution—Corporations.—A 
corporation cannot be liable for malicious pros- 
ecution, unless the agent through whom it acts 
is also liable, and a verdict, against the cor- 
poration and for the agent is erroneous.—White 
v. International Text-book Co., Iowa., 129 N. W. 
338. 


88. Master and Servant—Assumed Risk.—A 
servant, by remaining in a dangerous employ- 
ment after knowledge of the dangers on prom- 
ise to remedy the defects, held not to assume 
the risks of the dangers.—Parfitt v. Sterling 
Veneer & Basket Co., W. Va., 69 S. E. 985. 

89. Assumed Risk.—A servant of a railroad 
assumes the risk from the manner in which he 
knows the master conducts its business.— 
Southern Ry. Co. v. Foster's Adm’r, Va., 69 S. E. 
79 


tae 








90. Assumption of Risk.—A master is not 
liable for an injury to a servant who knows 
that the machinery he is operating is defective 
and dangerous, and who, though protesting, 
continued to use it, in the absence of an ex- 
press promise by the master to repair the de- 


fect.—Hood v. Houston Packing Co., Tex., 133 
S. W. 446. 
91. Contributory Negligence.—Where a 





laborer on railroad tracks receives due warning 
of approaching train, but tarries until it is too 
late to get safely out of the way, he is guilty 
of contributory negligence.—Strong v. Chicago, 
B. & Q. Ry. Co., Iowa., 129 N. W. 321. 

92. Duty of Trainmen.—Trainmen having a 
right to anticipate a clear track, need not keep 
a watch along the track in front of the train, 
and their failure to keep a lookout is not ac- 
tionable negligence.—Hitz v. St. Louis South- 
western Ry. Co., Mo., 133 S. W. 397. 

93. Existence of Relation.—One in the gen- 
eral employ of one person may be temporarily 
in the service of another, so that the relation 
of master and servant arises though the gen- 
eral employer may have an interest in the spec- 
— work.—Westover v. Hoover, Neb., 129 N. W. 
285. 

94. Negligence.—A master cannot be held 
liable for acts of an employe when, if performed 
by the master himself, it would not be negli- 
gence.—Impellizzieri v. Cranford, 126 N. Y. 
Supp. 644. 

95. Negligence of Servants.—An owner of 
an automobile operated in his absence by an- 
other held not liable for an injury to a third 
person, unless the operator was an agent or 
servant of the owner, engaged at the time in 
the business of his services.—Daily v. Maxwell, 
Mo., 133 S. W. 351. 


96. Safety of Appliance.—The safety of an 
appliance may depend on its location and use. 
It may be safe under some circumstances and 
unsafe under others.—McVey v. Mannheimer 
Bros., Minn., 129 N. W. 371. 

97. Safe Implements of Work.—An em- 
ployer furnishing an employe an unsafe mule 
to work with held negligent so as to make him- 
self liable for resulting injuries.—Sloss-Sheffield 
Steel & Iron Co. v. Long, Ala., 53 So. 910. 

98. Suspension of Relation.—A _ servant 
voluntarily and for his own convenience step- 


























ping outside the line of his duty into a posi- 
tion where it is not necessary or proper that 
he sould be in going to or returning from the 
services thereby suspends the relation of master . 
and servant as between his master and himself. 
—Lynch v. Texas & P. Ry. Co., Tex., 133 S. W. 
522. 


99. Time to Remedy Defective Machin- 
ery.—When the employer promises to remedy 
defects without naming a definite time, it is 
an agreement to repair within a reasonable 
time, and the master assumes the risk for that 
reasonable time.—Diehl v. Swett-Davenport, 
Lumber Co., Cal., 112 Pac. 561. 


100. Warning of Danger.—If the master 
knows, or in the exercise of ordinary care 
ought to know, of latent dangers, and the ser- ° 
vant does not, or in the exercise of ordinary 
care cannot, know thereof, then the failure to 
warn is negligence on the part of the master. 
went v. Milwaukee Brewery Co., Wis., 129 N. 
w. 3 











101. Youth and Inexperience.—Where a 
master employs a youthful or inexperienced 
servant, he must give him such full instructions 
as will enable him to do the work: safely.— 


Clark v. Tulare Lake Dredging Co., Cal., 112 
Pac. 564. 
102. Mechaniec’s Liens—Disclaimer. — Where 


incumbrancers are made parties defendant in 
action to enforce mechanic’s lien, if they have 
parted with their interests, it is their duty to 
disclaim the interest in their answer.—Nold v. 
Ozenberger, Mo., 133 S. W. 349. 

103, Material.—Merely furnishing material 
to a contractor does not show one’s right to a 
lien; use of the material in the building against 
which a lien is sought being essential.—United 
States Water Co. v. Sunny Slope Realty Co., 
Mo., 133 S. W. 371. 

104. Nature of Right.—Those claiming 
under a mechanic’s lien must bring themselves 
clearly within the statute.—Potter vy. Conley, 
Kan., 112 Pac. 608. 

105. Repairs by Tenant.—A landlord exe- 
cuting a lease stipulating for improvements by 
the tenant held deemed to have consented with- 
in the lien law to additional repairs.—McNulty 
Bros. v. Offerman, 126 N. Y. Supp. 755. 

106. Mortgag Agr ents Constituting.— 
An agreement to bid in the land of a debtor at 
a judicial sale and to hold it subject to his re- 
demption is a mortgage, and the purchaser 
holds the land until redemption is effected.— 
Nichols v. Marquess, Ky., 133 S. W. 562. 


107. Wrongful Foreclosure.—The wrongful 
foreclosure of a mortgage on land would be a 
cloud on the title of the owner, so as to author- 
ize equity to restrain such foreclosure.—Prall 
v. Richards, Ark., 133 S. W. 595. 

108. Municipal Corporations—Injury to Ped- 
estrian.—Where plaintiff is injured by the fall 
of an awning maintained over a street, the 
burden is on defendant to prove that all reason- 
able care had been employed in its construction 
and maintenance.—Potter v. Rorabaugh-Wiley 
Dry Goods Co., Kan., 112 Pac. 613. 


109, Police Power.—A municipal ordinance 
enacted under the police power is not invalid 
as unreasonable, unless clearly so, and every 
intendment will be indulged in favor of its va- 
lidity.—Harter v. Barkley, Cal., 112 Pac. 556. 

110. Special Tax.—Collection of a sidewalk 
tax will be enjoined only when the tax is void, 
and not when, without authority, there has been 
added a penalty to the amount to be extended 
on the tax roll.—Manning v. Cable, Kan., 112 
Pac. 604. 

111.——Streets.— Where a city did not have 
actual knowledge of a defect in a street, and it 
had not existed long enough to impute knowl- 
edge, the city was not liable for injuries caus- 
ed thereby.—Suchovalsky v. City of New York, 
126 N. Y¥. Supp. 699. 

112. New Trial—Newly Discovered Evidence. 
—A party will not be permitted to submit his 
case on one set of facts and obtain, after ver- 
dict against him, another trial on another set 
of facts known to him at the time of his sub- 
mission of the case.—Coffer v. Erickson, Wash., 
112 Pac. 643. 

113. Notiee—Actual Notice.—Actual notice 
and knowledge are not always synonymous, but 
upon proof of sufficient acts the law will pre- 
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sume that a person has information equivalent 
to actual knowledge.—Dunlap v. Gibson, Kan., 
112 Pac. 598. 


114. Officers—Election of Ineligible Person.— 
The election of a person ineligible to hold a 
public office is a nullity.—Jenness v. Clark, N. 
D., 129 N. W. 357. 


115. Parent and Child—Liability for Negli- 
gent Acts of Child—Where a father purchased 
an automobile for the use of his family for 
pleasure, he was liable for negligence of his 
miner son while operating the machine for his 
own pleasure with the permission of the father 
*—Daily v. Maxwell, Mo., 133 S. W. 351. 


116. Partition—<Action Between Heirs.—In 
action by heirs at law to recover their dis- 
tributive shares and have the land partitioned, 
held not necessary to show lack of administra- 
tion, or, if there was administration, that the 
ancestor assented to the suit—Hunnicutt v. 
Rogers, Ga., 69 S. E. 913. 


117. Partnership—Note Executed by Partner. 
—A partnership held liable for the original 
consideration of a note executed by one partner 
where the firm received the benefits.—Mills v. 
Riggle, Kan., 112 Pac. 617. 


118.——Retirement of Partner.—An outgoing 
partner after due notice of his retirement held 
not liable for subsequent obligations incurred 
by the continuing partner.—Grier v. Strother, 
Mo., 133 S. W. 404 


119. Patents—Assignment.—An inventor, be- 
fore patent, has an inchoate right of property 
in his invention, and in a pending application 
for a patent, which he may assign or deal with 
as an article of property.—Richardson Shoe 
Machinery Co. v. Essex Mach. Co., Mass., 98 
N. E. 659. 


120. Payment—Application.—Where a debtor 
owes several accounts, and there is no direction 
by the debtor or specific application by the 
creditor, the law will apply the payment to the 





oldest account.—Hughes & Co. v. Flint, Wash., 
112 Pac. 633. 
121. Pleading—Counterclaim.—The sufficiency 





of a counterclaim should be determined by the 
rules applicable to the determination of the 
sufficiency of a complaint.—Yancey v. Northern 
Pac. Ry Co., Mont., 112 Pac. 533. 


122. Principal and Surety—Construction of 
Contract.—Where a surety is one for hire, its 
contract should, at least, be reasonably con- 


strued to give effect to the protective purposes 
of its execution.—Kansas City v. Davidson, Mo., 
133 S. W. 365. 


123. Recelwers—Contracts.—A court of equity 
has power to authorize its receiver to make 
contracts for the benefit of the property in his 
hands.—John H. McGowan Co. vy. Ingalls, Fla., 
53 So 932. 


124. Removal of Causes—Dismissal.—W here 
a suit removed to a United States court is dis- 
missed by plaintiff without prejudice, he may 
bring a new action in any court of competent 
jurisdiction for the same cause of action.—Bal- 
timore & O. R. Co. v. Larwill, Ohio., 98 N. E. 
619. 





125. Replevin—Relief to Defendant.—Where 
plaintiff in a bail trover suit gives bond, takes 
the property, and dismisses his action, defen- 
dant is entitled to recover the property, and 
may elect to take a money verdict.—Trammel 
v. Georgia Engineering & Construction Co., Ga., 
69 S. E. 921. 

126. Sales—Acceptance.—An acceptance of 
an order of sale, specifying terms different from 
those named in the order, held a rejection of 
the order.—Bastian Bros. Co. v. Wemott-How- 
ard Co., Minn., 129 N. W. 369. 


127. Contracts.—A buyer, justified in re- 
scinding a contract for the purchase of a ma- 
chine, held not affected by the subsequent act 
of the seller in so rebuilding the machine as to 
make it confgrm to the terms of the sale.— 
pare v. Curtis Automobile Co., Wis., 129 N. 





128.——Purchaser's 


Remedy.—An agreement 
of the seller, 


guarantying the capacity of the 





machines sold, held collateral, so that its breach 
left the buyer to his remedy for breach of the 
guaranty by way of recoupment or counter- 
claim.—Blaisdell Mach. Co. v. Brasher Break- 
water Co., 126 N. Y. Supp. 634. 


129. Remedy of Buyer.—A buyer in an ac- 
tion based on a rescission of the sale for fraud 
must plead and prove that he seasonably offered 
to return the property purchased.—Noel v. 
Hughes, Mo., 133 8S. W. 385. 





130. Specific Performance—Contracts En- 
forceable.—A contract calling for the doing of 
an act with a sum annexed as penalty or dam- 
ages to secure the performance of the act held 
subject to specific performance.—Redwine v. 
Hudman, Tex., 133 S. W. 426. 


131.——Judicial Discretion.—An application 
for specific performance is addressed to the 
judicial discretion of the court, to be exercised 
on equitable considerations.—Richardson Shoe 
Machinery Co. v. Essex Mach. Co., Mass., 98 N. 
E. 650. 


132. Street Railroads—tInjuries at Crossings. 
—While it is the duty of a motorman to keep 
his car under control, and to be alert at in- 
tersecting streets to avoid collisions, he is not 
bound to look out for travelers who may run 
into the rear of his car.—Kiley v. Boston Ele- 
vated Ry. Co., Mass., 98 N. E. 632. 


133. Injury to Passenger.—An electric rail- 
way passenger, suing for injury on the theory 
of the conductor’s negligence, held not entitled 
to recover on a showing of independent negli- 
gence by the motorman.—Birmingham Ry., 
Light & Power Co. v. Yates, Ala., 53 So. 915. 


134. Sunday—Contracts.—A Sunday contract 
may be validated by a subsequent promise to 
earry it out or by acts of performance.—Lippert 
v. Garrick Theater Co., Wis., 129 N. W. 409. 


35. Taxation—Assessment.—W here auditor 
made assessment, it was immaterial that it was 
made on recommendation of a “tax ferret.’’-— 
Montgomery vy. Marshall County, Iowa., 129 N. 
W. 329. 


136. Limitations.—A tax deed, void on its 
face, is not entitled to the limitation of five 
years under the statute relating to the record- 
ae of tax deeds.—Clark v. Huff, Colo., 112 Pac. 
542. 


137.———Options.—County officials, though 
strangers to a contract, may show that a pur- 
ported modification with an option was a mere 
pretext and sham to avoid taxation.—Montgom- 
ery v. Marshall County, Iowa., 129 N. W. 329. 


138.———-Sale for Taxes.—Where a tax sale has 
been made in substantial conformity with law, 
there is no right of redemption after expiration 
of the statutory period, whether a tax deed has 
been issued or not.—White Pine Mfg. Co. v. 
Morey, Idaho., 112 Pac. 674. 


139. Tenancy in Common—Duty of Co-tenant. 
Tenant in common in possession of mortgaged 
real estate, with the acquiescence of co-tenants, 
held to owe a duty to pay interest on the mort- 
gage and the taxes.—Ellis v. Snyder, Kan., 112 
Pac. 594. 


140. Trial—Instructions.—An instruction can- 
not take a portion of the facts involved and 
erect a hypothesis on them disregarding the 
others.—Parfitt v. Sterling Veneer & Basket Co., 
W. Va., 69 S. E. 985. 

141. Trusts—Creation.—Creations 
clarations of trust in land mav 
parol.—Floyd v. Duffy, W. Va., 69 S. E. 993. 

142., Vendor and Purchaser—Contract for 


Sale of Land.—One may contract to sell land 
thoug*h he does not have title thereto at the 
time, and if he fails to fulfill his contract he 
will be liable in damages.—Fletcher v. Brewer, 
Neb., 129 N. W. 288. 


143.——Recovery of Money Paid.—Money paid 
on a void contract for the purchase of land may 
be recovered in assumpsit.—Mankin v. Jones, 
W. Va., 69 S. E. 981. 


144. Wills—Fraud.—Fraud as a defense to 
the probate of a will must be vroved.—In re 
McCarty’s will, 126 N. Y. Supp. 699. 
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